BANGLADESH: INSTITUTIONAL COMMITMENT NEEDED

Ain o Salish Kendra (ASK)*
1. General Overview

This report is a critical assessment of the performance of National Human Rights Commission (NHRC),
Bangladesh in the protection and promotion of human rights, mainly between January to December 2013
as well as during the first half of 2014. This report draws attention to selected issues of concern on
independence and effectiveness of the NHRC as an institution; and examines its full compliance with the
international standards for national human rights institutions — the ‘Paris Principles’.

This country report is structured and prepared according to the guidelines for the 2014 ANNI Regional
report. It is divided into two major parts. Firstly, it looks at the general human rights situation of the
country in 2013 and the NHRC’s role in addressing the same. Secondly, it makes an assessment of the
NHRC’s independence and effectiveness in the context of its performance in protecting and promoting
human rights during the reporting period.

The overall human rights situation in 2013 was alarming amid continuous political violence throughout
the year and it has been one of the most challenging years for the country’s economy in recent times.
Political violence and the deteriorating law and order situation created panic and a sense of insecurity
among people. Enforced disappearances, extrajudicial killings (mentioned as “crossfire” and “encounter”)
and deaths in police custody continued along with communal violence, harassment and Killing of
journalists, gender-based violence and violation of workers’ rights.

Several positive measures for human rights have been taken in 2013 through: (a) legislation enacted in
2013 by Parliament, (b) Court Judgments and Judicial directions.

Law and Policy Development:

(a) Significant Legislation enacted by Parliament

e The Children Act, 2013 (amending the Children Act, 1974 to ensure compliance with the United
Nations Convention on the Rights of the Child,

e Rights of Persons with Disabilities and their Protection Act, 2013 (following Bangladesh’s
ratification of the UN Convention and Protocol),’

e Parents’ Care Act, 2013 (to ensure social security of the senior citizens),

e Torture and Custodial Death (Prevention) Act, 2013,

o Overseas Employment and Migrant Workers Act 2013.

* Contact Person: Sultana Kamal, Executive Director, ASK <ask@citechco.net>. Report prepared by Aklima Ferdows Lisa,
Senior Program Organiser, Media and International Advocacy Unit, ASK < lisahayat@gmail.com>.
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On the other hand the Parliament has also adopted legislation that could impact negatively on
human rights:

Anti-Terrorism (Amendment) Act, 2013 empowers the law enforcement agencies to record conversations,
videos, photographs, conversations posted on social media such as Facebook, Twitter, Skype, Blogs,
Emails and to allow these as evidence in court. This Act is contrary to the right to privacy of
correspondence and other communication as well as to fundamental rights in the constitution.?

The Anti-Corruption Act, 2004 has been amended by Parliament to curtail the Anti-Corruption
Commission’s authority to file cases against public servants.®

Information and Communication Technology (Amendment) Act, 2013 has been heavily criticised because
of its provisions limiting freedom of speech and expression.*

(b) Court Judgments and Directions
The International Crimes Tribunal, a domestic mechanism created in 2009, issued verdicts against nine
persons accused of war crimes in 1971, including life imprisonment for Abdul Quader Mollah, Assistant
General Secretary of Jamaat-e-Islami. Following massive reaction culminating in protests triggered by the
victory sign showed by Quader Mollah after hearing the verdict, the prosecution filed an appeal in the
High Court which sentenced him to death, and he was executed on 12 December 2013.°
The High Court concluded the trials of BDR personnel for the death of 74 persons, including 57 army
officers, and other criminal offences during a bloody rebellion in the BDR Headquarters on 25-26
February 2009.
In the case filed for murder of Biswajit Das,® the Court sentenced eight members reportedly of the Awami
League student front to death and thirteen persons to lifetime imprisonment on 18 December 2013, an
unusual but welcoming example to see that the ruling party affiliated are not spared by the court.’
The Ministry of Home Affairs withdrew two cases (possession of arms and obstructing law enforcement
forces) which it had filed in 2011 against an innocent boy Limon, who was shot in his leg by the Rapid
Action Battalion (RAB).2

Political Confrontation and Violence

The violence coincided with (a) the death sentences passed in March 2013 by the International Criminal
Tribunal on Abdul Quader Mollah® and Delwar Hossain Sayeedi,'® two leaders of the Jamat-e-Islami for

2 Daily Star, http:/archive.thedailystar.net/beta2/news/anti-terror-law-draws-flak/

% Dhaka Tribune, http://www.dhakatribune.com/long-form/2013/dec/25/acts-parliament-2013
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® The killers used machetes to hack Biswajit, a young tailor to death in front of police, out of mere suspicion that he was a BNP
cadre supporting his party’s strike call

" Bd News 24.com, http://bdnews24.com/bangladesh/2013/12/18/eight-to-die-for-biswajit-murder-13- get-life

8 Limon was shot in leg by RAB personnel on 23 March 2011; while he was grazing his cows by a river bank in Sathuria village,
Rajpur Upazilla, Jhalakathi district. RAB filed two cases against him, one for possession of arms and the second, for obstructing
them in their duties.

® On February 5, 2013, the International Crimes Tribunal-2 (ICT-2) sentenced Quader Mollah to life imprisonment. On
September 17, 2013, the Supreme Court overruled the judgment and enhanced his sentence to death penalty. Subsequently, on
December 8, 2013, ICT-2 had issued a warrant of execution for Quader Mollah after receiving the Supreme Court verdict on
December 5, 2013. http://www.eurasiareview.com/16122013-bangladesh-executing-butcher-mirpur-analysis/
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crimes committed against humanity in 1971 and (b) differences over modalities for holding the national
election.

In 2013, about 848 clashes took place between different political parties, with law enforcement agencies,
as well as between factions within political parties."* Newspaper reported a total of 507 persons killed and
around 22,407 wounded during political conflicts in 2013.*2

Incidence of violence by Jamat-e-Islami

From 28 February to 21 March 2013, 35 Government offices and 10 vehicles were vandalized and burnt
in 25 upazillas of Chittagong, Rangpur, Rajshahi, Khuna and Sylhet Divisions.* Following the verdict by
the International Crimes Tribunal, Jamat activists were reported to have attacked different areas in an
orchestrated manner, resulting™* death of 37 persons® in the capital and 15 other districts;

Violence during Hefazat-e-Islam “Siege” Programme

On 5 May 2013, from noon to midnight friction between law enforcement agencies and Hefazat-e-Islam
activists *° led to 22 deaths including that of a police constable.” The next morning (on 6 May 2013), 27
persons were Killed in a collision between law enforcers and Hefazat activists at different places in
Narayanganj, Hathazari, Chittagong and Bagerhat.'®

Violence by Law enforcement agencies and ruling party cadres

Threats to human rights were aggravated by the use of
Political Violence in 2013 unlawful methods of law enforcement agencies such as
extrajudicial killings, disappearances, custodial deaths and
torture, as well as controls over freedom of expression,
mobility and association. On 15 December 2013, Joint
Forces (Army, RAB, BGB, and Police) were deployed to
curb the violence in Satkhira district. Five persons
including two Jamaat activists were reported to be killed by
the joint force.® On 29 December 2013, lawyers
demonstrating in support of the 18 Party Alliance “March
for Democracy” programme were attacked by ruling party
cadres in the presence of police inside the Supreme Court premises.”® Several lawyers, including a female
lawyer, were assaulted® allegedly by the ruling party student cadres in the presence of police.

1 hitp://www.askbd.org/ask/2014/01/11/political-violence-january-31st-december-2013/
12 hitp://www.askbd.org/ask/2014/01/11/political-violence-january-31st-december-2013/
13 Daily Prothom Alo, http://archive.prothom-alo.com/detail/date/2013-03-22/news/338613
4 Daily New Age, http://www.newagebd.com/supliment.php?sid=210&id=1541
15 Daily Prothom Alo, http://archive.prothom-alo.com/detail/date/2013-03-01/news/333012
18 Daily Prothom Alo, http://archive.prothom-alo.com/detail/date/2013-05-06/news/350124
Daily_Prothom Alo, http://archive.prothom-alo.com/detail/date/2013-05-06/news/350110
7 Daily Prothom Alo, 7 May 2013
'8 Daily Prothom Alo, http://archive.prothom-alo.com/detail/date/2013-05-07/news/350343
¥ Daily Star, http://www.thedailystar.net/print_post/raids-in-satkhira-jamaat-dens-kill-5-2737
Daily Samakal, http://www.esamakal.net/?archiev=yes&arch_date=17-12-2013
2 http:/imww.bdchronicle.com/detail/news/32/3344,
Daily New Age, http://newagebd.com/detail.php?date=2013-12-30&nid=78621#.UzptoXYQ U
http://www.bangladeshchronicle.net/index.php/2013/12/6-hurt-as-cops-al-men-attack-pro-oppn-sc- lawyers/
21 Dhaka Tribune, http://www.dhakatribune.com/law-amp-rights/2014/jan/03/opposition-lawyers-protest-attack



http://archive.prothom-alo.com/detail/date/2013-05-06/news/350124
http://www.thedailystar.net/print_post/raids-in-satkhira-jamaat-dens-kill-5-2737
http://www.bdchronicle.com/detail/news/32/3344
http://www.bangladeshchronicle.net/index.php/2013/12/6-hurt-as-cops-al-men-attack-pro-oppn-sc-%20%20lawyers/

Violence on Minorities

Several incidents of violence on minorities had taken place during the reporting period. It has been
reported by the media that 278 houses and 208 business establishments of Hindu community were
vandalised, burnt and 495 incidents of destruction of idols, temples took place in 2013.

Extra Judicial Killings, Torture and Custodial Deaths

Incidents of torture and death in police custody also continued in 2013. Seventy-two persons were victims
of extra judicial death by law enforcement agencies in 2013.” Among them 24 were killed in “cross fire”
by RAB, 17 by police, 1 by BGB, 1 person was reported to have died after torture by RAB and Police,
and 26 persons were tortured in police custody.”

Enforced Disappearance
According to the national dailies (in 2013), about 53 persons disappeared. Five dead bodies were
recovered, three were handed over to police, two were detained, and the rest of them remained missing.24

Border killings and Torture

The media has reported 335 incidents of border killings and torture by the Indian Border Security Force
(BSF) at the India-Bangladesh border in 2013.% Reports indicated that 26 persons died, 84 were tortured,
and 175 were abducted from the border.

Freedom of Information and Expression

The state authority has tried to suppress dissent through arrest of Bloggers, Human Rights Defenders,
bans on public assemblies or closing of media outlets. Opposition parties were refused permission to hold
meetings several times in 2013.

Harassment of Journalists
In 2013, three journalists were reported to have been murdered and 339 Journalists were tortured by
different groups. Among them 43 Journalists were allegedly tortured by law enforcement agencies, 33
received death threats, 26 faced cases in Court, two were harassed by Government officials, 56 by
terrorists, 141 by members of different political parties, 24 by Hefazat e Islam, and 14 became victims of
other forms of persecution.?

Workers’ Safety

The greatest disaster of 2013 was the death of 1,135 garment workers and injury to over 2,000 workers on
24 April due to the collapse of Rana Plaza at Savar, which housed five garment factories along with many
other incidents. In this context, the risky and unsafe working environment of the workers has been

22 http://greenwatchbd.com/504-violence-deaths-72-extrajudicial-killings-53-disappearances-in-2013/
28 http://www.askbd.org/ask/2014/01/11/death-law-enforcement-agency-2013/

24 ASK documentation based on newspaper reports in 2013.
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criticised nationally and internationally. Cases of criminal negligence were filed against the owner of
Rana Plaza, Sohail Rana and five factory owners.?” They were arrested and their cases are pending.

Migrant Workers

The media reported that recruitment and employment agencies had used forged passports for migrant
workers. Their discovery resulted in the Malaysian Security Forces detaining 387 Bangladeshi migrant
workers”® in one day of 2013. Detention of migrant workers after expiry of penalty period, cases of
harassment and torture overseas were also reported.

Violence against women

Frequent cases of rape, acid burn, domestic torture, stalking and fatwa instigated violence were reported
in 2013. The media reported that 812 women were raped or gang raped in 2013.2 Amongst these, 87
women were killed after rape and 14 allegedly committed suicides. Notwithstanding court directions and
government action, stalking and sexual harassment continued to be reported in workplace and educational
institutions in 2013. Despite the High Court’s directions that extra judicial penalties imposed by fatwa
were unconstitutional and illegal, physical penalties were pronounced by fatwa upon 21 women in 2013.
Seven of them were physically and mentally tortured, three were forced to leave their villages, and three
committed suicide after torture. In 2013, 44 women became victims of acid violence, and out of these
only 16 cases were filed. Out of 703 women victims of domestic violence including dowry, only 361 filed
cases. Employers were reported to have committed violence on 78 domestic workers, but only 24 cases
were filed.®

Rights of indigenous people

There was no progress in implementing the Chittagong Hills Tracts Accord and the CHT Land
Commission remained dysfunctional. More than a hundred houses of the indigenous people were set on
fire and vandalised in Taidong, Rangamati on 3 August 2013. About 162 indigenous families who
became homeless had to take shelter in the forest and in no man’s land between the India-Bangladesh
borders.

General Human Rights Situation in 2014

The general human rights situation in first half of 2014 was worsening due to widespread violence
centring on the 5 January 2014 parliamentary polls, and particularly attacks against the most vulnerable
populations, including women and children as well as religious and ethnic minorities.

2 Dhaka Tribune, http://www.dhakatribune.com/bangladesh/2013/apr/29/11-cases-filed-labour-court-against-5-apparel-factory-
owners

28 Bd news24.com, http://bdnews24.com/bangladesh/2013/09/04/malaysia-softens-on-foreign-workers

2 ASK documentation based on newspaper reports in 2013.
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The opposition parties had been very active in street protests against the 5 January 2014 parliamentary
election. In most instances such moves have turned into violence. Violent protest by the opposition parties
and excessive use of force by the law enforcement agencies were rampant. The violent protests have led
to indiscriminately setting fire to vehicles resulting in the burn to death of the passengers, looting and
burning of houses of religious minorities and brutal killing of the members of law enforcement agencies
on many occasions.

15 people have been killed in ‘gun fights’ with law enforcement agencies between 1 January and 27
January 2014. It has been reported that, those people died in gunfights with law enforcement agencies
were largely the activists of Jamaat-Shibir and involved in political killing, particularly the communal
attacks. There were several recent attacks on the homes shops, livelihoods of religious minorities at
Natore, Joypurhat, Satkhira, Gaibandha, Chittagong, Dinajpur districts and also on temples, churches at
Thakugaon, Netrokona, Sherpur, Mymensingh districts. Notably, on 5 January 2014 there were also
attacks on houses, businesses and temples at Jessore, Dinajpur, Lalmonirhat, Luxmipur districts.
According to ASK Documentation, 628 houses, 192 business institutions, 63 temple-idols were
destroyed, 106 people were injured and 2 people died out of fear in attacks during January 2014. It has
been also documented that 20 houses, 22 temples-idols were vandalised and 7 people were injured during
the period of 1-26 February 2013.

Abduction and killings took an increasing toll in the first quarter of 2014. According to ASK
documentation, based on different sources and media reports, 54 people have allegedly abducted by the
law-enforcing agencies all over the country in January to April 2014. Among them only 8 people have
returned, 15 dead-bodies were found and the rest are still missing. Seven people including the City
Corporation Councillor and a Lawyer were abducted and killed, allegedly by the Rapid Action Battalion
(RAB) at Narayanganj on 27 April 2014. The recurrence of abduction incidents strongly proved the
deteriorating law and order situation of the country and it has pushed citizens into extreme fear and
unprecedented insecurity.®* 85 incidents of Border Violence occurred between January and May 2014.

NHRC’s role in addressing the human rights situation:

It is noteworthy that the National Human Rights Commission of Bangladesh has for the first time in 2013
investigated the death of a person in “crossfire”. While the police claimed that a gunfight occurred while
the person died in crossfire, the NHRC fact-finding concluded that no gunfight had actually happened.®
A three-member fact-finding team led by a Director of the Commission conducted the fact-finding after
the media reported that 41-year-old Rajab Ali alias Kala Rajab had been killed in a “gunfight” between
his accomplices and police in the early hours of 16 February 2014 in Jessore district . It has been reported
in the media that the NHRC fact finding team faced resistance from the police department during its
probe. The Chairman of the Commission submitted the probe report to State Minister of Home Affairs.
The NHRC Chairperson commented in the media: “Our conclusion in this particular case of Rajab Ali is
that the incident of his killing was not a gunfight. The shooting by police was not in self-defence”.*®

3L 1t has been reported by different media that the family members of victims of abduction, kidnap and murder incidents are
receiving various types of threat and suffering from lack of security.
zz Daily Star , http://www.thedailystar.net/its-not-crossfire-14301
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The NHRC was vocal against the allegation of enforced disappearance and extrajudicial killings,
communal attacks® in 2013 as well as in the first half of 2014. The Chairperson and the members of the
Commission have made solidarity visits to places of gross human rights violations including Ramu,
Bashkhali,® Sundorganj etc.

In the wake of an alarming rise in abductions and secret killings, on 5 May 2014 at a roundtable the
NHRC chairperson stated that it would seek intervention of the higher court if the government fails to
stop abductions, murder and forced disappearances.*® To stop extrajudicial killings and ‘enforced
disappearances’ the NHRC has placed two positive recommendations to the government; to stop drives by
law enforcers in plainclothes and to keep at least two persons to witness under what circumstances the
raid and arrests are being made. The Commission also requested the Ministry of Home Affairs to form a
three-member committee within 24 hours with a retired judge as its head to investigate the seven-murder
incident in Narayanganj.” However, these recommendations have not been implemented by the
government. It perhaps shows that along with statement in media and sending letters to the authority, the
NHRC needs to undertake long term strategic intervention to bring effective changes in the policy of the
state.

The NHRC is mandated for both human rights promotion and protection. However, while responding to
the human rights issues, the NHRC has largely depended on promotional activities like organising
trainings, seminars. Although the Chairperson of the NHRC has expressed his concern on almost all the
major human rights violations, it has not been supported with adequate and effective action from the
institution.

In 2013, bloggers and social media users were particularly targeted both by the state and non state actors.
Use of social media was a prime issue for discussion. It is noteworthy that the NHRC also picked up this
issue. The NHRC organised two-day long training programme titled “Social Media and Human Rights
Advocacy in Bangladesh” where 20 human rights defenders from different organisations participated.®
However, it should be noted that, NHRC did not include bloggers in this training while the bloggers were
particularly the victim of harassment by state and non state actors in relation with their expression in
social media. The NHRC was also not seen proactive to protect Bloggers and HRDs when they were
facing judicial harassment in 2013.

Likewise, jointly with Relief International, the NHRC organised a national conference titled “Role of
Human Rights Defenders: Protection and promotion of Human Rights” on 28 September 2013 in
Dhaka.** The NHRC has also published a handbook to provide a practical resource for HRDs. Speaking at

*nttp://www.nhrc.org.bd/PDF/Press%20Release_on%20current%20situation.pdf;
http://www.nhrc.org.bd/PDF/Press%20Release%20NHRC%20Statement%200n%20the%20Attack%200f%20Hindu%20Comm
unity.pdf;
http://www.nhrc.org.bd/PDF/Press%20Release%20NHRC%20Statement%200n%20%20Post%20Election%20Violence%200n
%20Hindu%20Community.pdf
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the event, the NHRC Chairperson asked the government to enact a law for the protection of human rights
defenders. However, that has not been systematically persuaded through drafting and initiating the law
making process which is within the ambit of the NHRC mandate.*°

The Commission is mandated for examining draft bills and proposals for new legislation to verify their
conformity with international human rights standards and to make recommendations for amendment to
the appropriate authority. The NHRC has done substantive work to culminate and provide input on the
amendment of the Children Act and Rights of Persons with Disabilities and their Protection Act, 2013.
However, to our frustration, the NHRC has not criticised the Anti-Terrorism (Amendment) Act, 2013 or
the Information and Communication Technology (Amendment) Act, 2013.

It seems that conducting national inquiries is one of the priorities for the NHRC. The Commissioners and
the staff members of the NHRC took part in training on National Inquiries from 31 March 2014 to 3 April
2014.* The four-day training was jointly organised by the Raoul Wallenberg Institute of Human Rights
and Humanitarian Law (RWI), Sweden; the Asia Pacific Forum of National Human Rights Institutions
(APF) in collaboration with the UNDP capacity development project. The objective of this training was to
build the capacity of the NHRC to conduct national inquiry into systemic patterns of human rights
violations.

2. Independence

As provided in the Paris Principles, to be truly independent, a national human rights institution should be:
(1) established by a distinct law or legislation; (2) financially solvent, and able to act independently with
respect to budget and expenditures; (3) autonomous of any State agency or entity in carrying out its
administrative functions.

Establishment of NHRI

Established by Law The National Human Rights Commission Act, 2009
(NHRC Act 2009)
Mandate The key mandates can be summed up as follows:*:

(a) to inquire, suo-moto or on a petition presented to
it by a person affected or any person on his behalf,
into complaint of violation of human rights or
abetment thereof, by a person, state or government
agency or institution or organization or into any
allegation of violation of human rights or abetment
thereof or negligence in resisting violation of human
rights by a public servant;

(b) To inspect any jail or any other places where
persons are detained or lodged and to make

0 Sec 12 (m) of NHRC Act 2009
41 http://www.nhrc.org.bd/PDF/Workshop%20on%20National%201Inquiries.pdf
*2 http://www.nhrc.org.bd/About_NHRC.html




recommendation to the government thereon for the
development of those places and conditions;

(d) To review the safeguards of human rights
provided by the Constitution or any other law for the
time being in force and to make recommendation to
the government for their effective implementation;

(e) To review the factors, including acts of terrorism
that inhibit the safeguards of human rights and to
make recommendations to the Government for their
appropriate remedial measures;

() To research or study treaties and other
international instruments on human rights and to
make recommendation to the government for their
effective implementation

(9) To examine the draft bills and proposals for new
legislation for verifying their conformity with
international human rights standards and to make
recommendations for amendment to the appropriate
authority for ensuring their uniformity with the
international human rights instruments;

(h) To give advice to the Government for ratifying or
signing the international human rights instruments
and to ensure their implementation;

(i) To research into the field of human rights and to
take part in their execution in educational and
professional institutions;

(j) To publicise human rights literacy among various
sections of society and to promote awareness of the
safeguards available for the protection of those
through publications and other available means;

(k) To encourage and coordinate the efforts of Non-
Governmental Organisations and institutions working
in the field of human rights;

() To enquire and investigate into complaint related
to the violation or probability of violation of human
rights and resolve the issue through mediation and
conciliation.

(m) To advise and assist the Government by
providing necessary legal and administrative
directions for protection and promotion of human
rights.

(n) To make recommendation to the Government so
that the measures taken through the laws of the land
in force and administrative programs are of




international standard ensuring human rights;

(0) To assist and advice the organisations or
institutions working in the field of human rights and
generally the civil society for effective application of
human rights;

(p) To raise public awareness through research,
seminar, symposium, workshop and relevant
activities and to publish and disseminate the
outcomes.

(g) To provide training to the members of the Law
enforcing agencies regarding protection of human
rights;

() To provide legal assistance to the aggrieved
person or any other person on behalf of the aggrieved
person to lodge a complaint before the Commission;

Selection and Appointment

Is the selection process formalised in a clear,
transparent and participatory process in relevant
legislation, regulations or binding administrative
guidelines?

The founding Act” states that the Honourable
President, upon recommendation of an impartial
Selection Committee, will appoint the Chairman and
Members of the National Human Rights
Commission. According to Section 7(1) of the
NHRC Act 2009, ‘To make recommendation on the
appointment of the Chairman and Members, a
selection Committee shall consist of seven members
and it will be headed by the Speaker of the
Parliament.

Is the selection process under an independent and
credible body which involves open and fair
consultation with NGOs and civil society?

Headed by the Speaker of the National Parliament,
the selection committee includes the Minister for
Home Affairs, Minister for Law, Justice and
Parliamentary Affairs, Chairman of the Law
Commission, Cabinet Secretary, one Member of
Parliament from the treasury bench and one Member
of Parliament from the opposition bench as members
of the Committee. So it appears from the composition
that the selection committee could be dominated by
the executive.

The enabling law does not guarantee that the Civil
Society should be consulted in the selection process.
The selection committee also did not adopt any
guideline to conduct the selection process.

“3 http://www.nhrc.org.bd/PDF/NHRC%20Act%202009 1 .pdf




Is the assessment of applicants based on pre-
determined, objective and publicly available
criteria?

As per Section 6(2) of the National Human Rights
Commission Act, 2009: ‘The Chairman and the
Members of the Commission shall be appointed from
amongst the persons who have remarkable
contribution in the field of legal or judicial activities,
human rights, education, social service or human
development.’

The selection committee neither makes any open call
nor publicises the names for consideration. Thus
people know about the selection only after the
Chairperson and the Members are appointed.

How diverse and representative is the decision
making body? Is pluralism considered in the
context of gender, ethnicity or minority status?

Section 11(4) of the NHRC Act states: For taking
decision in the meeting of the Commission each
Member shall have one vote and in case of equality
of votes, the person presiding over the meeting shall
have a second or casting vote.

According to Sec 5 (3) of the NHRC Act: ‘Among
the members at least one shall be women and one
shall be from the ethnic group’ (Sic).

Terms of office

Term of appointment for members of the NHRI

As per Section 6(3) states that the Chairman and
Members of the Commission shall hold office for a
term of three years from the date of joining office;
provided that a person shall not be appointed for
more than two terms as a Chairman or Member of the
Commission.

Next turn-over of members

In 2016

Dismissal process

According to Section 8 of the enabling Act: The
Chairman or any Member of the Commission shall
not be removed from the office except in like manner
and on the like grounds as a Judge of the Supreme
Court. The President may remove the Chairman or
any other Member from his/her office, if he/she is
declared insolvent by any competent court; or of
unsound mind; or convicted of any offence involving
moral turpitude or in case of Chairman and Full Time
Member engages in any post extraneous to his/her
own duties during the term of office for remuneration




The present Chairman and members of the NHRC were appointed on 22 June 2010 for the first term and
the same members were re-appointed on 23 June 2013 for another term except one, who already served as
a member in two terms. There was no initiative from the selection Committee for any open dialogue or
public call or consultation with the Civil Society on the selection and re-appointment of the members of
the Commission.

A strong and Paris Principles complaint legislation could give the NHRC, Bangladesh the independence
and autonomy which was required for a national human rights institution that meets normative principles
of internationally recognised human rights. Lack of such legislation constrains its efficiency and limiting
the fulfilment of its mandate and functions. Some provisions of the founding Act were identified to be in
contravention to the Paris Principles; for instance, section 18 could be interpreted as narrowing the scope
and mandate of the NHRC by limiting its ability to investigate alleged human rights violations perpetrated
by disciplined forces, known to be principally responsible for human rights abuses and violations in
Bangladesh. The existing procedure provided is apparently only to seek reports from the Government. We
think this as a major impediment to the full functioning of the NHRC and a disabling restriction that in
the long-run will affect its credibility and independence.

On 21 October 2013, the Commission organised a National Consultation on the National Human Rights
Commission Act, 2009 with the support of the UNDP Capacity Development Project. According to
NHRC, the objective of the consultation was to review the compliance of the NHRC Act establishing the
NHRC with the Paris Principles relating to the Status of National Institutions and examine the challenges
faced by the NHRC in carrying out its mandate. NHRC Chair said that the NHRC had both failures and
limitations but it was their responsibility to advocate for the amendment of the Founding Act; bringing it
in compliance with the Paris Principles so that the NHRC can effectively carry out its mandate. The
NHRC has sent its proposal for the amendment of the enabling Act to the relevant ministry. However, the
NHRC should undertake a holistic advocacy strategy to bring the necessary changes in the Act. NHRC
should build a strong ally with the Civil Society and envisage a common strategy for this.

The Secretary, Directors and the Deputy Directors have been seconded from the public service since the
NHRC’s inception.** Deputation or secondment may have been desirable in the commission's early,
establishment phase, when it needed experienced senior staff to lead its building, but the high levels of
positions held on deputation are complicated in the long term and could lead to serious functioning
deficits. This practice has also been seen as contrary to the standards adopted by the ICC and its SCA
which provide that no senior officials of the institution should be on secondment.” The secondment of
public officials, who are holding senior management positions in the Commission, was seen by many
Commission members and staff as affecting the NHRC’s development and, in time, as possibly
compromising its independence.

The Commission is managing only one office in the capital and in a rented building which is not in a well
accessible location. It has no permanent presence elsewhere in the country. It has only two working
component: complaints and inquiry, and administration and finance. There is no component and no

* NHRC Act 2009, s 23(4).
% 1CC General Observation 2.5. The General Observation also provides that the total number of seconded staff should not exceed
25 per cent of the workforce of the NHRI. This is not an issue for the NHRC where only four of the 26 staff are seconded.



specialist staff for research and monitoring or for human rights education and promotion. The existing 28
persons' workforce that had been approved for NHRC in 2010 has not increased till today. Amongst the
allotted 28, only four Assistant Directors are the staff members directly involved in fulfilling the mandate
of the NHRC. Others are the support staff (e.g. computer operator, drivers, telephone operator, personal
assistant etc).*® The NHRC is hopeful of receiving the approval for additional 20 positions in 2015.

Financial Independence

The NHRC’s annual budget is around 30 million taka (about USD 385,000).* The NHRC Act 2009
reads: “the Government shall allocate specific amount of money for the Commission in each fiscal year;
and it shall not be necessary for the Commission to take prior approval from the Government to spend
such allocated money for the approved and specified purpose” (Sec 25).* In terms of resourcing, the
founding Act ensured the independence of the NHRC in using its resources, but the Act limits the
commission in getting bilateral funding from the donors.

The Paris Principles clearly articulate requirements for independence in the budget and infrastructure of
NHRIs, which if pursued would increase the NHRC’s financial independence. The NHRC Act does not
ensure an adequate budget and financial independence for the Commission, which are considered
imperative for the enhancement of the institution’s operations.*

The provisions of the Act that address financial issues are seen as falling short of the requirement set by
the Paris Principles and limiting the NHRC’s ability to exercise autonomy over its budget. At present, the
NHRC receives a discretionary budget from the Ministry of Law and it is not a specific item in the
national budget approved by the Parliament. It is not subject to parliamentary scrutiny or approval and the
NHRC does not have an opportunity of advocating publicly for the budget it considers necessary for its
work. This limits its ability to control its budget and restricts its financial autonomy.

3. Effectiveness

The National Human Rights Commission still has “B” status accreditation with the International
Coordinating Committee of National Institutions for the Promotion and Protection of Human Rights
(ICC). It has responsibilities for the promotion and protection of human rights in Bangladesh and most of
its functions and powers expected of an NHRI are in compliance with the Paris Principles.™® However, the
enabling law has several limitations and deficiencies that have prevented the NHRC achieving full “A”
status accreditation, including:

o inadequate definition of ‘human rights’;
o deficiencies in the procedure for selection of members;

% NHRC Annual Report 2012, p. 6.
*" The NHRC has sought a budget of 32 million taka for 2014 but the Ministry of Law is proposing to cut it to 25.4 million taka.
“8 The National Human Rights Commission Act of 2009

(Founding Act),http://www.nhrc.org.bd/PDF/NHRC%20Act%202009_1 _.pdf
“NHRC Act s 25.
% principles relating to the status and functioning of national institutions for the promotion and protection of human rights in
Commission on Human Rights Resolution 1992/54 and General Assembly Resolution 48/134.
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e limitations on full financial independence.™
e exclusion of the ability to investigate allegations of human rights violations; committed by the
“disciplined forces”, that is, the military and police;

There is concern among different stakeholders about the functioning of the NHRC as an institution, rather
than individual personalities. To address this concern, the Commission has recently adopted a Standard
Operating Procedure (SOP) which is yet to be implemented.

The NHRC has established nine thematic committees. Each Commissioner, except the Chairman, has
been appointed in three to five of these committees, as chair, co-chair or member. However, it appears
that, except for the Child Rights Committee, the other thematic committees are not very active,
notwithstanding plans to activate some of them soon. In the absence of personal or institutional work
plans for the NHRC, up to now there has been no system to place any formal responsibility on any
Commissioner to undertake any activity through these committees or otherwise.

The Commission with the cooperation of Relief International®® organised eight roundtables under the title
“Respect Human Rights” with the participation of human rights activists, community and religious
leaders, educationalists and youths, representatives of local government, law enforcement agencies. The
roundtables covered the districts Mymensing, Dinajpur, Sirajgonj, Kustia, Rajshahi, Jessore, Noakhali
and total 270 participants including 43 women took part in these roundtable discussions. NHRC stated
that main objectives of these roundtables were to develop the overall human rights situation and human
rights culture of Bangladesh, to promote the National Human Rights Commission by generating extensive
publicity across the country and reach even the most marginalised populations. The NHRC is perceived as
weak in accomplishing these objectives; as well in making the outcomes of these roundtable discussions
more visible.

The Commission took noticeable measure in 2014 for nationalisation and continuation of 228 private
schools at Chittagong Hill Tracts (CHT)>® which were financed under CHTVF project lead by UNDP as
the project duration is up to December 2014. This is a constructive approach taken by the Commission
towards child education in hilly and remote areas of the country.

o NHRC'’s response and action on pressing Human Rights situation
Case 1: Violence against Minorities

In 2013, Hindu communities in many towns and villages were subjected to violence and many had to
leave their homes. Most of the violence happened in February and March of 2013 were perpetrated by
Jamaat-e-Islami cadres following the ICT’s verdict sentencing Jamaat leaders for the crimes against
humanity committed in 1971. After October 2013 violence against minorities was instigated during the
opposition party’s demonstration demanding the general elections under a Caretaker Government. In

5 See Richard Carver Review of the compliance of the NHRC Act with the Paris Principles 2013 and SCA report on the
Bangladesh NHRC, 23-27 May 2011.

%2 Relief International is a humanitarian non-profit agency that provides emergency relief, rehabilitation, development assistance,
and program services to vulnerable communities worldwide.

% http://wwwv.nhrc.org.bd/PDF/NHRC%20L etter%20regarding%20CHT%20school.pdf




some cases, members of the ruling party were also involved in such violence to gain political or material
gain such as land or property. Law enforcement agencies failed to take adequate steps to protect the
religious minorities, even though there were early warnings of communal violence.

Action taken by the NHRC:

e The NHRC organised a discussion on the Role of Citizens to Protect Human Rights on 20 March
2013 at Deputy Commissioner’s Conference Room in Gaibandha following the attack on the
Hindu community at Gaibandha on 28 February 2013.

e On 2 November 2013, NHRC team visited the Hindu community of Banogram at Sathia Upazilla
of Pabna district. The objective of the visit was to investigate the facts, assess the severity of the
attacks and the damage caused, and to inquire about the local administration’s role in protecting
the rights of this minority community. The Commission has prepared fact finding report and has
sent a letter to the Secretary of Ministry of Home Affairs highlighting its observation on 14
November 2013.

o NHRC issued several press statements on its visits and attacks at several places;

o NHRC team visited to Thakurgaon district on 16 January 2014 as communal attack took place
there;

Outcome of NHRC’s intervention: The solidarity visits and statements have of course helped
to boost the confidence of the victims and survivors. However, it is not evident that the NHRC
recommendations have been taken seriously by the government and it has rightly acted upon.

Comment: The NHRC should differentiate its role from the role of a non-governmental human
rights organisation and thus should focus on making the government authorities accountable to
implement its recommendations.

Case 2: Arrest of a human rights defender on the allegation of violating the Information and
Communication Technology Act, 2006

‘Odhikar’, a human rights organisation, has come under the limelight, both nationally and internationally,

after it published a report giving a very specific number of casualties in the actions taken by the law
enforcement officials during their operation on 5 May 2013 and in the early morning of 6 May 2013.*
Following its publication, the Secretary of Odhikar, Adilur Rahman Khan, was arrested on 10 August
2013. The Metropolitan Magistrate placed him on a five-day remand after Detective Branch (DB) of
police produced him before it with a 10-day remand prayer on 11 August. However, the High Court
stayed the remand order on 13 August 2014. He was finally released on bail and the High Court later put
stay order on the functioning of the Cyber Crime Tribunal which was conducting his trial. The way Adilur
Rahman Khan was arrested and been treated during the judicial process was protested and condemned by
many national and international human rights organisations including ASK.>

% Assembly of Hefazat-e- Islam Bangladesh and Human Rights Violations , http://odhikar.org/?p=5714
%5 Dhaka Tribune,
https://www.dhakatribune.com/law-amp-rights/2013/aug/12/adil%E2%80%99s-arrest-remand-condemned
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Action taken by the NHRC: Although NHRC Chairperson has expressed his concern speaking to the
media after the arrest of Adilur Rahman Khan, NHRC has not issued any written statement in this regard.

Outcome of NHRC’s intervention: NHRC Chairperson’s concern published in the media was
welcomed.

Comment: The NHRC could take this case to set an example to demonstrate its role as the ‘Defender of
Human Rights Defenders’. They could use this case for standard setting on state responsibility to protect
Human Rights Defenders.

Case 3: Rana Plaza disaster and death of 1,135 garment workers

On 24 April 2013, Rana Plaza, an eight-storied commercial building collapsed in Savar, Dhaka. The
search for the dead ended on 13 May with the death toll of 1,129. Approximately 2,515 injured people
were rescued from the building alive. It is considered to be the deadliest garment-factory accident in
history, as well as the deadliest accidental structural failure in modern human history.

Action taken by the NHRC: NHRC Chairperson visited the place, after his return from abroad after
couple of days. He expressed his concern to the media and to victim families. The NHRC convened a
multi-stakeholder consultation®® with 35 representatives from key stakeholder groups including the
Government of Bangladesh (Ministry of Labour and Employment), UNDP, the Private Sector, and Media,
Civil Society, Industrial Labour experts and Analysts on 15 June 2013.

The NHRC also hosted a roundtable discussion®’ on “Creating Better Environment for Garments Workers
and Improving Working Conditions in the Readymade Garment Sector: Reforming the Labour law” with
the civil society. According to NHRC, the Commission was trying to team up with the garment industry
body (BGMEA), the Bangladeshi federation of Chambers of Industry (FBBCI) and civil society groups to
set up safety monitoring committees in each textile factory.

Outcome of NHRC’s intervention: No measurable outcome has been observed from NHRC
intervention.

Comment: Not limiting itself to express concern, the NHRC could undertake a number of interventions
to ensure rehabilitation, compensation and to avoid recurrence of such incidents.

4. Engagement with National stakeholders

Civil society

Daily Star, http://archive.thedailystar.net/beta2/news/rights-organisations-us-condemn-adilurs-arrest/
New Age, http://www.newagebd.com/supliment.php?sid=268&id=1898

% At Lakeshore Hotel, Dhaka

%" 0n 4 July 2013 at BRAC INN
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According to the NHRC, it considers partnership with national stakeholders very significant to raise
human rights awareness in the country and also developed specific as well as comprehensive strategy in
the area of partnership building.

NHRC claimed that it already developed partnership with local NGOs to raise the awareness of the
citizens as well as launch a broad-based campaign about human rights related issues across the country,
and reached around 39,950 community people through interactive cultural programme i.e. Pot Song,
Gamvira and Drama for disseminating messages on NHRC, Human Rights, Child Rights, Birth
Registration, Domestic Labour, Violence against women, migrant workers and social discrimination
issues in 20 districts of Bangladesh in 2013.

5. Thematic Focus

The ANNI Report 2014 focuses on two thematic issues, namely 1) The Protection of HRDs/WHRDs and
Shrinking Civil Society Space and 2) The Implementation of the APF Advisory Council of Jurists (ACJ)
References by NHRIs.

NHRC’s role in protecting HRDs/WHRDs and the shrinking space for civil society and the
Implementation of the APF Advisory Council of Jurists (ACJ) References:

As part of assessing role of the NHRC in protecting HRDs/WHRDs as well as the shrinking space for
civil society and the implementation of the ACJ references, a questionnaire was prepared and shared with
NHRC, Bangladesh. We welcome that the NHRC has provided their response, although that was very
brief and did not show the impact of the actions taken by the NHRC.

On the question of using ACJ references, the NHRC mentioned that it has conducted round table
discussions with NGOs working for sexual minority population, in collaboration with the Law
Commission, NHRC has developed the first ever draft law on anti-discrimination, which covers legal
protection of SOGI issues.

NHRC has also mentioned that in order to ensure better access to education for the common people and to
include Human Rights based Approach (HRBA) into the curricula, it has started reviewing junior level
text books. Moreover, it started a program for the boys and girls in schools to make them aware about
human rights in broad and child rights in particular. The NHRC has reviewed the draft Human
Trafficking Act and placed its recommendation, which has been incorporated in the final Act.

It is noteworthy that the NHRC has been talking about SOGI rights and working for the incorporation of
Human Rights in the education curricula. However, it is noticeable that the NHRC has not adopted any
special mechanism to provide protection to Human Rights Defenders including of establishing a focal
point or protection desk.

On the question of challenges in using ACJ references, NHRC has mentioned that it has not yet been
equipped with adequate manpower and branch offices as well as with enough logistics. However, we realize
that detail understanding of the ACJ references and not having clear strategic direction to implement those are also
important in this regard.



6. Recommendations
To the Government of Bangladesh (GoB):

e The Government should adopt speedy steps to remove the limitations and loopholes in the
founding/ enabling legislation including the provision on fact-finding on allegations against the
security forces;

e It should insert the provision of an open dialogue or public call or consultation with civil society
in selection and appointment of members in the National Human Rights Commission;

e The Government should make sincere efforts and take concrete measures to make the
Commission institutionally, functionally, financially independent and also as a dignified national
institution as well as an internationally acclaimed institution;

e The Government should comply with the NHRC’s recommendations and act upon them
immediately with foremost preference and sincerity;

o It should enable NHRC in making complaints-handling process more effective;
To the National Human Rights Commission (NHRC):

e The Commission should restructure the annual statement of the responsibilities and tasks of each
Commission member, based on the needs of the NHRC and the level of availability of the
individual member.

e To maximise the participation of all members in the work of the NHRC the Commission should
meet at least once a month for at least half a day to plan NHRC activities, receive reports on
implementation of strategic and annual work plans, develop and approve policy on major issues,
and ensure accountability.

e Each NHRC committee should also meet at least once a month, with the initial priority being the
development and adoption of a work plan for the committee.

e The NHRC should effectively pursue concerned authorities to repeal the current rule on deputation
or secondment of staff to the position of Secretary and to other senior management positions. It
should draft terms of reference for those positions as the basis for external advertising and
competitive selection to fill the positions at that time and thereafter. It should draft terms of
reference for those positions as the basis for external advertising and competitive selection to fill
the positions at that time and thereafter.



The NHRC should adopt and implement a development program for the NHRC as a whole and for
each commissioner and permanent staff member to ensure that the NHRC has personnel —
commissioners and staff — with the range of skills and expertise it requires.

The NHRC should initiate consultative process to review the 2010-2015 Strategic Plan and adopt
a new strategic plan to ensure that it reflects the NHRC’s own policies and priorities, that it
continues to relevant, appropriate and implementable, and that the Commission is committed to its
full implementation.

The NHRC should ensure its financial independence, transparency and accountability through:

* Direct funding from the Parliament with its own budget line and with budgetary
authority to spend
Full financial transparency by publication of its budget and expenditure statements
Full financial audit annually and the audit should be publicly released.

The NHRC should develop a strategy and plan for outreach to all divisions of Bangladesh,
including setting priorities for the opening of offices in divisional headquarters.



